STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 17,942
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
finding that she is ineligible for the Vernont Health Access
Program (VHAP). The issue is whether the incone of the
petitioner’s civil union partner nust be counted in

determining her eligibility for benefits.

FI NDI NGS OF FACT

1. The petitioner is a partner in a civil union and is
the nother of a young child who has been adopted by her
partner. They both l[ive in the sane hone in Vernont. The
petitioner’s civil union partner is enployed by the federal
government as a postal enployee. She earns $3,417.89 per
month fromthis enpl oynment.

2. The postal enpl oyee partner has health insurance as
part of her enpl oyee benefits package and has paid for a
famly plan. However, her federal enployer will only all ow

coverage for the postal enployee and her adopted child. In
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spite of the civil union, the petitioner is not considered a
menber of the postal enployee’'s famly by the federal
gover niment .

3. On July 8, 2002, the petitioner applied for benefits
under the VHAP program for herself since she could not be
covered by her partner’s health insurance. PATH determ ned
that the petitioner was in a three-person famly and
considered the incone of the petitioner’s partner in
determning the petitioner’s eligibility. The petitioner
hersel f has no inconme as she stays honme to care for her young
child.

4. On July 11, 2002, the petitioner was notified that
she was not eligible for VHAP benefits because her net famly
income (her partner’s $3,417.89 gross income subjected to a
$90 enpl oynent deduction) is considerably over the $2, 324
monthly cap for a famly of three. She was advi sed that she
woul d be eligible for “Vscript” and the “Heal thy Vernonters”
program bot h of which help with the cost of prescription
drugs.

5. The petitioner appeal ed this decision asking if she
coul d obtain sonme special consideration based on her
situation. She asks that her civil partner’s inconme not be

consi dered since she cannot access her health i nsurance.
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ORDER

The deci sion of the Departnent denying VHAP benefits is

uphel d.

REASONS
Regul ati ons adopted by PATH address what persons nust be
i ncluded as part of an applicant group:

Fi nanci al Need of a VHAP G oup

An i ndividual nmust be a nenber of a VHAP group with
count abl e i ncone under the applicable inconme test to neet
this requirenent.

A VHAP group includes all of the follow ng individuals if
l[iving in the sane hone:

a. t he VHAP applicant and his or her spouse;
b. chil dren under age 21 of the applicant or spouse;

C. si blings under age 21, including halfsiblings and
stepsi blings, of b.;

d. parents, including a stepparent and adoptive parents
of c¢., and

e. children of any children in b. and c., and

f. unborn children of any of the above.

VHAP Regul ations (WA. M) § 4001.8
PATH consi ders partners who are in a civil union to be

included in the definition of “spouse” under its regul ation.
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| ndeed, PATH is required by state statute to take that
position:

(a) Parties to a civil union shall have all the sane
benefits, protections and responsibilities under | aw,
whet her they derive fromstatute, admnistrative or court
rule, policy, common |aw or any other resource of civil
law, as are granted to spouses in a narriage.

(b) A party to a civil union shall be included in any
definition or use of the term“spouse,” “famly,”
“imediate famly,” “dependent,” “next of kin,” and other
ternms that denote the spousal rel ationship, as those
terms are used throughout the | aw

(c) Parties to a civil union shall be responsible for

t he support of one another to the sanme degree and in the
same manner as prescribed under law for married persons.

(e) The following is a nonexclusive list of |egal
benefits, protections and responsibilities of spouses,
whi ch shall apply in Iike manner to parties to a civil
uni on:

(13) public assistance benefits under state |aw
15 V.S. A § 1204*
PATH was thus correct under both its regulation and state
| aw when it included the petitioner’s civil union partner with

whom she shares a honme in her assistance group when

! This statute was passed by the legislature as a result of the Vernont
Supreme Court’s decision that the exclusion of sane sex couples fromthe
benefits and protections incident to marriage under state |law violated the
conmon benefits clause of the state constitution. See Baker v. State, 170
Vt. 194 (1999), 744 A 2d 864.
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determining her eligibility for VHAP benefits. The

regul ations further require that the partner’s earned incone
be counted subject to a $90 standard enpl oyment expense
deduction. VHAP 4001.81(c) and (e).? The net countable
incone for the petitioner’s famly was correctly cal cul ated as
$3,327.89 per nonth. The petitioner’s famly’'s net incone
must be under $2,324 per nonth in order for her to be eligible
for VHAP. See VHAP 4001.8 and Procedures Manual P-2420B. As
her inconme is nore than $1,000 per nonth in excess of this
anount, PATH was correct to deny her eligibility for the
program and the Board nust uphold this decision. 3 V.S. A 8§
3091(d), Fair Hearing Rule 17. There is nothing in the |aw or
regul ati ons which would all ow either PATH or the Board to nmake
any kind or exception under these circunmstances. |In fact, to

do so woul d probably be illegal

2 Deductions of up to $200 per nonth for a child under two are also all owed
for dependent care expenses necessary to enable an individual in the
famly to retain enploynment. VHAP 4001.81(f). The petitioner does not
appear to have this expense and, even if she did, the deduction would

still |eave her considerably over incone.
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The petitioner has a right to feel that she has been
treated unfairly with regard to health insurance but her
m streat ment has not occurred at the hands of the State of
Vernmont. The petitioner has been unable to obtain the prom se
of equal treatnent under the state common benefits cl ause
because her partner’s enployer is the federal governnent, an
entity that apparently does not recognize their civil union.
Her grievance is against that federal entity and she is
advi sed to contact an attorney® and her federal
representatives to discuss what avenues of redress m ght be

open to her.

3 The Vernont Lawyer Referral Service should be able to direct the
petitioner to an attorney who specializes in this area.



